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SYNOPSIS: This proceeding raises the primary issue of whether the
above captioned parcels qualify for exenption from 1994 real estate
taxes under 35 ILCS 200/15-40.1 In relevant part, that provision

states as foll ows:

1. In People ex rel Bracher v. Salvation Arny, 305 IIl. 545
(1922), (hereinafter "Bracher"), the Illinois Suprene Court held that
the issue of property tax exenption wll depend on the statutory

provisions in force at the time for which the exenption is clained.
This applicant seeks exenption from 1994 real estate taxes.
Therefore, the applicable statutory provisions are those contained in
the Property Tax Code (35 ILCS 200\1-1 et seq).



All  property wused exclusively for religious
pur poses, or used exclusively for school and
religious purposes, or for orphanages and not
| eased or otherwise used with a view to profit,
is exenpt, including all such property owned by
chur ches or religious institutions and
denom nations and used in conjunction therewith
as housing facilities for mnisters (including
bi shops, district superintendents, and simliar
church officials whose mnisterial duties are
not limted to a single congregation), their
spouses, chil dren and donestic wor ker s,
performng the duties of their wvocation as
mnisters at such chur ches or religious
institutions or for such religious
denom nations, and including the convents and
nmonasteri es where persons engaged in religious
activities reside.

35 ILCS 200/ 15-40.

Applicant also seeks exenption of the above captioned parcels
under 35 ILCS 200/15-35 and 35 ILCS 15-65. In relevant part, the
former provides for exenption of "[a]ll property donated by the
United States for school purposes and all property of schools, not
sold or leased or otherwise used with a view to profit."” The
rel evant provisions of the latter state that "[a]ll property of the
following is exenpt when actually and exclusively used for charitable
or beneficent purposes, and not |eased or otherwi se used with a view
to profit: (a) institutions of public charity.”

The controversy arises as foll ows:

On Cctober 24, 1994, Moody Bible Institute, (hereinafter "MBI"
or the "applicant") filed a real estate exenption conplaint with the
Cook County Board of Tax Appeals. Said conplaint alleged the parcels
in question were exenpt from real estate taxation under 35 ILCS

205/19.1 and 35 ILCS 205/19.7.2

2, The exenption provisions found in sections 19.1 and 19.7
of the Revenue Act of 1939 (35 ILCS 205/1 et seq.) are, for present



The Board reviewed applicant's conplaint and reconmended to the
Departnment of Revenue (hereinafter the "Departnent"”) that the
reqguested exenptions be deni ed. On Novenber 9, 1995, the Depart nent
accepted this recommendation by issuing a certificate finding that
the parcels were not in exenpt use.

Applicant filed a tinely request for hearing on Novenber 15,
1995. After holding a pre-trial conference, the Administrative Law
Judge conducted an evidentiary hearing on COctober 24, 1996.
Foll owi ng subm ssion of all evidence and a careful review of the
record, it is recommended that both parcels not be exenpt from real
estate taxation for the 1994 assessnent year.

FINDINGS OF FACT:?®
A Description of the Subject Property and Oher Prelimnary
Consi der ati ons

1. The Department's jurisdiction over this matter and its
position therein are established by the adm ssion into evidence of
Dept. Group Ex. No. 1 and Dept. Ex. No. 2.

2. The subject parcels are located at 171 W
Cak, Chicago, IL 60611 and identified by Permanent I|ndex Nunbers 17-

04-428-048 and 17-04-428-049. They are inproved with a 13-story

pur poses, substantially simliar to those contained sections 200/ 15-
35, 200/15-40 and 200/15-65 of the Property Tax Code. Nevert hel ess,
Bracher requires that this case be adjudicated under the Property Tax
Code. Therefore, | shall cite to the appropriate provisions of that
statute throughout the remai nder of this Reconmendati on.

3, In order to facilitate better organization and pronote
greater clarity, | have divided the Findings of Fact into the
foll owi ng categori es: Description of the Subject Property and O her
Prelimnary Considerations (Findings 1 through 10); Applicant's

Or gani zat i onal Structure (Findings 11 through 14); Applicant's
Fi nancial Structure (Findings 15 through 17) and The Subject
Property's Operations and Fiscal Structure (Findings 18 through 24).



apartment building commonly known as "Mrning Side Apartnents”
(hereinafter "MSA" or "the conplex"). Dept. Goup Ex. No. 1.

3. The conplex occupies approximtely 11,400
square feet. It provided housing for approximately 200 |owincone
tenants and had a waiting list of 40 people during 1994. Id; Tr.
pp. 11 - 12, 18.

4, MSA is l|located less than a block north of
applicant's main canpus, which is currently tax exenpt and not at
issue in this proceeding. Dept Group Ex. No. 1; Applicant Ex. 7A;
Tr. pp. 11 - 12.

5. The main canmpus is an educational facility
on which approximtely 1,500 students reside. It is accredited by
the North Central Accrediting Association and offers various four-
year undergraduate and nmaster's degree progranms that enphasize
Christian religious studies in areas such as comunications, sacred
nmusi c, pastoral studies and m ssionary work. Tr. pp. 8, 40 - 41; 43
- 44,

6. Vi | e MBI does not formal ly ordain
mnisters, all of its prograns require that each student participate
in a practical Christian mnistry (hereinafter "PCM') at |east once a
week. Tr. pp. 18, 41.

7. The PCM focuses on |ocal comrunity service.
Some MBI students fulfill their PCM requirements by preaching,
hol ding prayer neetings or giving nusical performances at the
conpl ex. They al so assist conplex residents, many of whom are elderly
or disabled, with shopping, cleaning or other daily necessities and

invite residents to partake in various activities at the main canpus,



such as concerts and aerobics. Applicant Ex. Nos. 2A and 2B; Tr. pp.
18 - 19, 34 - 40.

8. Students who do not fulfill their PCM
requirements are disqualified fromgraduation. Tr. p. 36.

9. Applicant eventually plans to convert NMSA
to student housing. It was unable to take any steps toward that goa
in 1994 due to lack of vacancies in the conplex. Dept. Goup Ex. No.
1.

10. Prior to February 17, 1994, applicant and two Illinois
limted partnerships, Mody House Associates (hereinafter "MHA"), and
Moody House Devel opnent Conpany (herei nafter " VHDC") , wer e
beneficiaries of a land trust which vested Anerican National Bank
with legal title to the conplex. However, MHA and MHDC assi gned 100%
of their respective beneficial interests in the land trust to
applicant on February 17, 1994. Applicant Ex. No. 5; Tr. pp. 16 -
17.

B. Applicant's Organi zational Structure

11. Applicant was originally incorporated as the Chicago
Evangel i cal Society on February 12, 1887. Its original Articles of
I ncorporation have been subject to nunerous anendnents, the nost
recent being nade pursuant to General Not For Profit Corporation Act

on June 20, 1994. Said anendnments provide, inter alia, that:

A.  The corporation's nanme shall be the Mbody
Bi ble Institute of Chicago;

B. The corporation is organized for t he
purposes of conducting and maintaining an
educational organization to include a Bible
Institute for the education and training of
Chri sti an wor ker s, t eachers, m ni sters,



Appl i cant

m ssionaries, etc., so they nmay conpetently and
effectively proclaimthe Gospel of Jesus Christ,
and to pronote and further the belief and
acceptance of the principles of the Christian
faith and the Gospel of Jesus Christ as set
forth in the Bible by use of all avail able means
of education and instruction, including but not
limted to, the following: conducting a Bible
Institute for the study of the Bible; conducting
a Bible correspondence school for the study and
training of students in the Bible and related
subj ects; operating, conducting, and maintaining
facilities for the instruction and training of
student s in Chri sti an m ssi onary avi ati on;
operating one or nore radio stations on a non-
conmer ci al educati onal basis to broadcast
progranms of an instructional and inspirational
nature pertaining to Biblical truths and
subj ects and pronoting a belief in the Bible and
the acceptance of its teachings; publishing and
di stributing books and literature  of an
i nstructional and i nspirational nat ure
pertaining to Biblical truths and subjects and
pronoting a belief in sane; and, producing and
distributing filnms, cassettes, presentations and
progranms (including radio, television, or other
medi a) based on scientific research and
know edge  of an instructional nature and
pertaining to Biblical truths of the origin,
function and destiny of man and the universe in
whi ch he |ives.

C. The corporation is organized as a not-for-
profit corporation and shall not be operated for
pur poses of meking a profit;

D. No part of the corporation's net earnings
shal | inure to the benefit of any nenber,
director, private individual, etc;

E. The corporation shall be prohibited from
devoti ng its activities to carrying on
propaganda or otherwi se intervening in politica
canpai gns;

F. In t he event of di ssol uti on, t he
corporation's assets shall first be used to pay
off all legitimate corporate liabilities, and

then be distributed to corporations, societies,
etc. that engage in simliar activities.

Ex. Nos. 1A and 1B



12.

Applicant's by-laws contain a purpose statenment

t hat

is

simliar in substance to the one set forth in its Anended Articl es of
I ncor porati on. However, the by-laws further provide, 1inter alia,
t hat :

A It adheres to the following statenments of
faith, adopted from various verses of the Ad
and New Testanents: GD is a person who has

revealed Hinself as a Trinity in unity, Father,
Son and Holy Spirit - three persons and yet but
one G D; The Bible, including both the AOd and
New Testanents, is a divine revelation, the
original autographs of which were verbally
inspired by the Holy Spirit; Jesus Christ is the
imge of the invisible GD, which is to say, He
is Hnself very GD, He took upon H m our
nature, being conceived by the Holy Ghost and
born of the Virgin Mary; He died upon the cross
as a substitutionary sacrifice of the sin of the
world; He arose from the dead in the body in
whi ch he was crucified; He ascended into heaven
in that body glorified, where He is now our
interceding High Priest; He wll conme again
personally and visibly to set up his kingdom and
to judge the quick and the dead; Man was created
in the image of G D but fell into sin, and in
that sense, is lost; that this is true of all
men, and except a man be born again he cannot
see the kingdom of GD;, salvation is by grace
through faith in Christ who Hs own self bare
our sins in Hs body on the tree; t he
retribution of the w cked and unbelieving and
the reward of the righteous are everlasting, and
as t he reward S consci ous, Y] is t he
retribution; The Church is an elect conpany of
believers baptized by the Holy Spirit in one
body; its mission is to witness concerning its
Head, Jesus Christ, preaching the gospel anong
all nations; and, that the church will be caught
up to neet the Lord in the air ere He appears to
set up His kingdom

B. Only persons who are evangelical Christians
shall be eligible for nenbership in applicant's
cor poration;

C. Responsibility for managi ng t he
corporation's daily business affairs is vested
in a Board of Trustees, (hereinafter "the



Board"), which consists of not |ess than nine
and not more than twenty-one persons, all whom
nmust be nen that adhere to the above statenments
of faith.

Applicant Ex. No. 6.

13. On June 21, 1943, the Internal Revenue Service found
applicant to be organized and operated exclusively for religious
purposes, and therefore exenpt from federal incone tax, under the
then existing version of section 501(c)(3) of the Internal Revenue
Code. This exenption was in effect throughout the 1994 assessnent
year. Applicant Ex. No. 4; Tr. p. 10.

14. Applicant is also exenpt from paying Use and rel ated taxes
in the State of Illinois. Dept. Goup Ex. No.1.

C. Applicant's Financial Structure

15. MBI follows a fiscal year which begins July 1 and ends

June 30. Audi ted financial statenments for the 1994 and 1995 fisca

years disclose the follow ng about applicant's sources of incone:

A. That it derived approximately 43% of its
total income* from unspecified contributions
during the fiscal year ended June 30, 1994;

B. That it derived approximately 37% of its
total income from the sanme source during the
fiscal year ended June 30, 1995;

C. That its second |eading source of revenue
during both financial years was sales, wth
applicant deriving approximately 30% of its
total revenues from that source during the
fiscal year ended June 30, 1994 and
approxi mately 32% of same from sales during the
ensui ng fiscal year

4, Al |l percentages are approxi mati ons derived by dividing the
category of incone or expense (e.g. unspecified contributions) by the
appropriate total. Thus, for exanple, $31,841,472.00/$74, 121, 967.00

= .429 (rounded) or approximately 43%



D. That its remaining sources of inconme were
contributions, (approximately 14%in both fisca
years), investment incone, (which ranged between
4 % and 5% in each of the two fiscal years), and
ot her unspecified sources, which accounted for
not nore than 11% of applicant's total revenues
in the 1994 and 1995 fiscal years.

Applicant Ex. No. 13.

16. The same financial statenents disclose that applicant's
expenses for the 1994 fiscal year amunted to $70, 030, 244. 00. They
further disclose that applicant devoted 51% of these expenses to its
public mnistries, 28% to education and divided the remaining 21%
bet ween student services, nmanagenent and general, student aid and
fund-raising. Id.

17. The financial statements also disclose that applicant
incurred $72,813,073.00 in expenses during the fiscal year ended June
30, 1995 and that these expenses were apportioned as follows: 55%to
public mnistries; 25% to education; 7% to student services; 4% to
managenment and general; 7% to fund raising and less than 1% to
student aid. Id.

D. The Subj ect Property's Operations and Fiscal Structure
18. Each of MSA's 200 units features a living room a dining

room a bedroom a bathroom and a small kitchen. Tenants who reside

in these units are | ow-incone, elderly or disabled persons who
satisfy the governnent requirenments for subsidized housing. They
occupy their wunits pursuant to |eases provided by the Illinois

Housi ng Devel opnment Authority (hereinafter "IDHA" or the "Authority")
whi ch, in substance, require that they make total nonthly paynents
equal to their rent plus a parking space fee and other variable but

unspeci fied charges. The | eases further provided that all tenants



must pay security deposits and furnish certain unspecified utilities.
Applicant Ex. No. 11; Tr. pp. 12, 14, 18, 27.

19. Actual rentals at the conplex ranged from $9.00 to
$1, 314. 00 per nonth. Average nonthly rental was, however, 176.31.°
Applicant Ex. No. 10.

20. Average nonthly subsidy per tenant was $680.64 in 1994 °
I ndi vi dual subsi di es, however, ranged between $192. 00 and $840.00 per
mont h per tenant. 1d.

21. Fi nanci al statenments for MSA disclose that it earned total
revenue of $2,136,390.00 during the year ended Decenber 31, 1994.
94% of these revenues were derived from net rental incone, which in
turn was broken down as foll ows: 21% from apartnment rentals; 79%
from housi ng assistance payments provided by the IDHA’ and |ess than
1% each from deductions for vacancy loss and rent free apartnents.

Applicant Ex. No. 15; Tr. p. 20.

>, | derived this average by dividing the total gross rentals
indicated in Applicant Ex. No. 10 ($33,675.85), by the nunber of
occupied units, (191), shown on that exhibit.

®, I derived the average subsidy by dividing the total
subsi di es shown on Applicant Ex. No. 10, ($135,447.00), by the tota
number of non-vacant subsidized units (199) shown on that exhibit.

& The Authority provided these paynments pursuant to an
agreement with the applicant and its predecessors in title. Under
terms of this agreenent, |IDHA provided part of the financing for

construction of the conplex in exchange for certain restrictions on
MSA's fiscal operations, including limtations on the anmount of rent
charged. The agreenent further provided that these paynents nust be
used to fund repairs, repl acenment s and ot her unspeci fi ed
di stributions approved by the |DHA Applicant Ex. No. 15; Tr. pp
21, 29.

10



22. MSA derived the remaining 7% of its total revenues from
escrow accounts, other interest and one unexpl ai ned source, "sundry."
Applicant Ex. No. 15

23. The conplex incurred $1,733,571.00 in total expenses
before depreciation in the calendar year ended Decenber 31, 1994.
These expenses were apportioned as follows: 15% to administrative;
1% to operating; 14% to maintenance; 1.5% to materials and supplies;
9% to salaries and wages; 6.8% to utilities; 26.3% to taxes and
i nsurance; 24.5%to financing and 1.3%to unspecified other. Id.

24. MSA al so incurred $172,604.00 in depreciation, and earned
a profit of $230,215.00,% during the fiscal year ending Decenber 31
1994. Id.

CONCLUSIONS OF LAW:

On exam nation of the record established, this applicant has not
denmonstrated, by the presentation of testinony or through exhibits or
argunent, evidence sufficient to warrant exenpting the subject
property from 1994 real estate taxes. Accordingly, under the
reasoning given below, the determ nation by the Departnent that the
above-capti oned parcel does not qualify for such exenption under 35
ILCS 200/ 15-40 should be affirned. In support thereof, | nmake the
fol | owi ng concl usi ons:

Article IX, Section 6 of the Illinois Constitution of 1970

provi des as foll ows:

8 The profit was calculated by adding MSA's depreciation to its
total expenses and subtracting that sum from the conplex'es total
revenue. Thus, $172,604.00 + $1,733,571.00 = $1,906, 175. 00.
$2,136,390.00 (total revenue) - $1,906,175.00 = $230, 215. 00.

11



The General Assenbly by law my exenpt from
taxation only the property of the State, units
of local governnment and school districts and
property used exclusively for agricultural and
horti cul tural soci eti es, and for school ,
religious, cenetery and charitabl e purposes.

Pursuant to its Constitutional mandate, the General Assenbly
enacted the Property Tax Code 35 ILCS 200/1-3 et seq. The
provisions of that statute that govern disposition of the instant
proceeding are found in section 200/ 15-40. In relevant part, that

provi sion states as foll ows:

All  property wused exclusively for religious
pur poses, or used exclusively for school and
religious purposes, or for orphanages and not
leased or otherwise used with a view to profit,
is exenpt [fromreal estate tax], including al

such property owned by churches or religious
institutions and denom nations and wused in
conjunction therewith as housing facilities for

mnisters (including bi shops, district
superintendents, and simliar church officials
whose mnisterial duties are not limted to a

single congregation), their spouses, children
and domestic workers, performng the duties of
their vocation as mnisters at such churches or
religious institutions or for such religious
denom nations, and including the convents and
nmonast eri es where persons engaged in religious
activities reside. (enphasis added).

35 ILCS 200/ 15-40.
Applicant also seeks exenption of the above captioned parcels
under 35 ILCS 200/15-35 and 35 ILCS 15-65. In relevant part, the

former provides as follows:

Al'l property donated by the United States for
school purposes and all property of schools, not
sold or leased or otherwise used with a view to
profit. (enphasis added).

35 ILCS 200/ 15- 35.

The | atter provides, in relevant part, that:

12



All property of the followng is exenpt when
actually and exclusively used for charitable or
benefi cent purposes, and not leased or otherwise
used with a view to profit:

* k%
(a) institutions of public charity. (emphasi s

added) .

35 ILCS 200/ 15- 65.

It is well established in Illinois that a statute exenpting
property from taxation nust be strictly construed agai nst exenption,
with all facts construed and debatabl e questions resolved in favor of

t axati on. People Ex Rel. Nordland v. the Association of the

W nnebego Hone for the Aged, 40 1l1.2d 91 (1968) (hereinafter

"Nordlund"); Gas Research Institute v. Departnent of Revenue, 154

11, App.3d 430 (1st Dist. 1987). Based on these rules of
construction, Illinois courts have placed the burden of proof on the
party seeking exenption, and have required such party to prove, by

clear and convincing evidence, that it falls within the appropriate

statutory exenption. | mmanuel Evangel i cal Lut heran Church of
Springfield v. Departnment of Revenue, 267 Ill. App. 3d 678 (4th Dist.
1994).

An analysis of whether this applicant has net its burden of
proof begins with sonme fundamental principles: first, that the word
"exclusively,"” when used in section 200/ 15-40 and other tax exenption
statutes means "the primary purpose for which property is used and

not any secondary or incidental purpose.” Gas Research Institute v.

Departnment of Revenue, 145 II1l. App.3d 430 (1st Dist. 1987); Pontiac

Lodge No. 294, A F. and A M v. Departnent of Revenue, 243 11|

13



App.3d 186 (4th Dist. 1993). Second, that "statements of the agents
of an institution and the wording of its governing docunents
evidencing an intention to [engage in exclusively exenpt activity] do

not relieve such an institution of the burden of proving that

[it] actually and factually [engages in such activity]." Mor t on
Tenpl e Association v. Departnment of Revenue, 158 I|Ill. App. 3d 794,
796 (3rd Dist. 1987). Therefore, "it is necessary to analyze the

activities of the [applicant] in order to determ ne whether it is an
[exenpt] organization as it purports to be inits charter.” 1d.

The first step in applying the above criteria is establishing a

statutory framework for analyzing MBI's exenption claim In order to
establish this framework, | nust ascertain whether this applicant's
activities are primarily religious in nature. |If they are, its claim

to exenption nust be neasured against the standards established in
section 200/ 15-40. If they are not, | nust determ ne whether MBI
qualifies as a "school" within the neaning of section 200/15-35 or an
"institution of public charity" as described in section 200/ 15-65.

In People ex rel. MCullough v. Deutsche Evangelisch Lutherisch

Jehova Genei nde Ungeanderter Augsburgi scher Confession, 249 111. 132

(1911) (hereinafter "McCul  ough") the [Illinois Supreme Court
consi dered whether appellee's real estate qualified for exenption
under anmendments to the then-existing version of section 200/ 15-40.
The court began its analysis by noting that "[wjhile religion, inits
broadest sense, includes all fornms and phases of belief in the
exi stence of superior beings capable of exercising power over the

human race, yet in the comon understanding and in its application to

14



the people of this State it nmeans the formal recognition of GD as

members of societies and associations.” MCull ough, supra at 136.
Cases decided after MCull ough have acknow edged that religious

beliefs are not necessarily |limted to those which profess an

orthodox belief in GD. See, United States v. Seeger, 380 U S. 163

(1965). However, the following definition of "religious purpose”

contained in MCull ough, enphasizes a nore traditional approach:

As applied to the uses of property, a religious
pur pose means a use of such property by a
religious society or persons as a stated place
for public worship, Sunday schools and religious
instruction. MCullough at 136-137.

Based on the purpose statenent contained in its by-laws, and the
Christian-oriented nature of its curriculum | conclude that MI's
activities are primarily religious in nature. Accordingly, its claim
for exemption nust be analyzed under the provisions of section
200/ 15-40 which apply to properties "used exclusively for school and
religious purposes.”

In making this analysis, it nust be enphasized that prior to
1909, it was a requirenment for the exenption of property wused for

religious purposes that it be owned by the organization that clained

the exenption. Since that tine however, a statutory anendnent
elimnated that requirenent. The test of exenption becane use and
not ownership. People ex rel Bracher v. Salvation Arny, 305 II1l. 545
(1922). See also, Anerican National Bank and Trust Conpany V.
Departnment of Revenue, 242 I||.App.3d 716 (2nd Dist. 1993). However,
both the plain l[anguage of section 200/15-40 and Illinois case |aw

prohi bit exenption where property used exclusively for religious

purposes is "leased or otherwise used with a view to profit ...[.]"

15



Victory Christian Church v. Departnent of Revenue, 264 111. App.3d

919 (1st Dist. 1988) (hereinafter "Victory Christian").

The instant record establishes that MSA was constructed pursuant
to a business agreenent, negotiated and executed at arms |ength,
between applicant, its predecessors in title and the |HDA Such a
secul ar transaction is inconsistent with the definition of "religious
pur pose" established in MCull ough. More inmportantly, the record
establishes that MSA consists entirely of rental apartments.
Consequently, its primary use is one which the plain neaning of

section 200/ 15-40 and Victory Christian expressly declare to be non-

exenpt .
Applicant can not defeat the above conclusion by arguing that
its PCM requirenments render MSA "reasonably necessary" to achieve

MBI 's exenpt function of religious education. See, Menorial Chid

Care v. Departnent of Revenue, 238 Ill. App.3d 985 (4th Dist. 1992),

(hereinafter "MCM') (appellant's child care center held tax exenpt
based on finding that subject property was "reasonably necessary” to
further the exenpt purposes of appellant's exenpt affiliate, Menori al
Medi cal Center). MCMat 991 - 993.

This argunment draws support from the facts that MBI students
cannot graduate wi thout conpleting PCMs and, in sone cases, carry out
their PCMs at the conplex. However, the record fails to disclose
that applicant requires its students to do PCM work at MSA Rat her,
it seems to inply that MSA provides but one of many |ocations, which
applicant's students may choose on an individual basis, for
perform ng such work. Under these circunstances, | conclude that any

uses of the conplex attributable to applicant's PCM requirenments are

16



i ncidental vis-a-vis those associated with the non-exenpt |easing.
Therefore, MSA cannot be exenpted under the "reasonably necessary"
standard established in MCM

Applicant's intent to convert the conplex into student housing
also falls short of establishing exenpt use. Illinois courts have
long held that "evidence that |and was acquired for an exenpt purpose
does not elimnate the need for proof of actual use for that purpose”
and therefore, "[i]ntention to use is not the equivalent of actual

use. " Skil Corporation v. Korzen, 32 I1l1.2d 249 (1965); Anti och

M ssi onary Baptist Church v. Rosewell, 119 IIl. App.3d 981 (1st Dist.

1983); Conprehensive Training and Devel opnent Corporation v. County

of Jackson, 261 IIl. App.3d 37 (5th Dist. 1994). Based on these
hol di ngs, and because MSA's 40-person waiting list made it factually
i npossible for MBI students to reside in the conplex during 1994, |
conclude that applicant's evidence pertaining to potential student
housing is speculative, and therefore, legally insufficient to
sustain its burden of proof.

Nor does the conplex qualify for exenption under sections
200/ 15-35 and 200/ 15-65. The italicized |anguage in both sections is
identical to that found in section 200/ 15-40. As such, the plain
meaning of this |anguage clearly establishes a |egislative nandate
whi ch deni es exenption to |eased properties. Furthermore, Illinois
courts have long recognized that this mndate applies to both
"school s" and "institutions of public charity." See, People ex.

rel. Baldwin v. Jessamine Wthers Hone, 312 [IIIl. 136 (1924)

(hereinafter "Baldwin"); Turnverein "Lincoln" v. Board of Appeals of

Cook County, 358 I1ll. 135 (1934); Salvation Arny v. Departnent of

17



Revenue, 170 IIl1. App.3d 336, 344 (2nd Dist. 1988). Based on these
hol dings, and ny finding that the subject parcel was primarily used
for purposes that the CGeneral Assenbly has expressly declared to be
non-exenpt, | conclude that the subject parcel is not exenpt from
real estate taxes under sections 200/ 15-40, 200/ 15-35 and 200/ 15- 65.
Despite the above, | am bound to recognize that section 200/ 15-

65 concludes with the foll ow ng | anguage:

Property otherwi se qualifying for exenption
under this section shall not |oose its exenption
because legal title is held by an entity (i)
that is organized solely to hold that title and
qual i fi es under paragraph (2) of section 501(c)
of the Internal Revenue Code or its successor
whether or not that entity receives rent from
the charitable organization for the repair and
mai nt enance of the property or (ii) by an entity
that is organized as a partnership, in which the
charitable organization or an affiliate or
subsidiary of the charitable organization, is a
general partner, for purposes of owning and
operation a residential rental property that has
received an allocation of Low Inconme Housi ng Tax
Credits for 100% of the dwelling units under
section 42 of the Internal Revenue Code of 1986.
[26 U . S.C. A section 501.]

One could argue that MSA qualifies for exenption under the above
| anguage because it is occupied by elderly or disabled tenants with
| ow i ncomes. However, the first sentence clearly requires that the
conpl ex nmust "otherw se" qualify for exenption under section 200/ 15-
65.

The preceding analysis has denonstrated that MSA was not used
for exenpt purposes during 1994. Consequently, it does not satisfy
the statutory pre-requisite of "otherwise qualifying for exenption

under [section 200/15-65]." Moreover, the applicant did not submt
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any evidence establishing that it is the type of organization
descri bed in subparagraphs (i) or (ii). Consequent | vy, MSA is not
entitled to exenption under the above-quoted portion of section
200/ 15- 65.

Nor does the conplex qualify for a partial year's exenption
under the above | anguage because WMHC and MDHC held partial ownership
interests in the conplex until February 17, 1994. See, 35 1ILCS
200/ 9-185.° \While these entities may be the types of organizations
described in sub paragraphs (i) and (ii), neither MHC nor MDHC is the
applicant herein. Accordingly, both entities |lack standing to raise

the instant exenption clains. See, Highland Park Whnen's Club v.

Departnment of Revenue, 206 I1l. App.3d 447 (2nd Dist. 1991).

One could argue that MSA qualifies as "charitable" because
nearly all of its residents receive rental subsidies. However, the

record clearly establishes that these subsidies are provided entirely

S, The relevant portion of section 200/9-185 states as
fol |l ows:

The purchaser of property on January 1 shall
be considered the owner [who is therefore
liable for any taxes due] on that day.
However, when a fee sinple title or |esser
interest in property is purchased, granted,
taken or otherwise transferred for a use
exenpt from taxation under this Code, that
property shall be exenpt fromthe date of the
right of posession, except that property
acquired by condemation is exenpt as of the
date the condemmation petition is filed.
VWenever a fee sinple title or [|esser
interest in property is purchased, granted
taken or otherwise transferred from a use
exenpt fromtaxation under this Code to a use
not so exenpt, that property shall be subject
to taxation fromthe date of the purchase or
conveyance.
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by the |DHA Hence, applicant is not spending any of its own funds
on such assi stance. As consequence thereof, | cannot conclude that
applicant is relieving any of the State's financial burdens nerely by

assum ng ownership of MSA See, DuPage County Board of Review V.

Joint Comm ssion on Accreditation of Healthcare O ganizations, 274

I11. App.3d 461 (2nd Dist. 1995).

The holding in Inter-Varsity Christian Fellowship of the United

States v. Hoffman, 62 IIl. App.3d 798 (2nd Dist., 1978), (hereinafter
"I'VCF") does not alter any of the above concl usions. There, the
court held that a building used to house appellant's literature

division, wherein it prepared religious publications, was equally
capable of being exenpted under the then-applicable versions of
Sections 200/ 15-40 and 200/ 15- 65.

The court undertook this dual analysis because the use at issue
i nherently involved religious and secular functions which were not
suscepti ble of being separated from one another. Thus, it does not
appear that the |IVCF court could have classified these functions as

primarily religious or charitable w thout msconstruing the true

nature of appellant's enterprise. Here, however, the secular and
religious uses are capable of being separated. Furthernore, the
latter is clearly incidental to the forner. For these reasons, and
because Illinois | aw specifically recognizes the secul ar use involved
herein as being non-exenpt, | conclude that the dual analysis

undertaken in IVCF is inappropriate in the present case.
Applicant's final contentions are based on its exenptions from
federal and Illinois Use taxes as well Revenue Ruling |R-96-25,

i ssued by the Service on May 1, 1996. Wth respect to the fornmer, |
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note that in People ex rel County Collector v. Hopedale Medica

Foundation, 46 111.2d 450 (1970), the Illinois Supreme Court
established the now well-settled principle that such exenptions, in
and of thenselves, do not establish the requisite exenpt use.
Mor eover, although the federal incone tax exenption establishes that
applicant falls within the appropriate exenption provisions of the
Internal Revenue Code, these provisions do not preenpt section
200/ 15-40 or other statutory provisions governing exenption from
Illinois real estate taxation. Therefore, neither the sales tax nor
federal incone tax exenption are dispositive of the present inquiry,
which is whether MSA was in exenpt use during 1994.

Revenue Ruling IR-96-25 provides, in substance, for a procedure
that sets forth a safe harbor under which organi zati ons which provide
| ow-i ncone housing wll be considered charitable [and therefore
exenpt from federal inconme tax] because they relieve the poor and
distressed as described in Reg. section 1.501(3)-1(d)(2) [sic].
Nevert hel ess, the above reasoning denobnstrates that this Ruling has
no precedential value in the present context. Therefore, | reconmend
that the Departnent's decision denying MSA an exenption from 1994
real estate taxes be affirned.

WHEREFORE, for all the above-stated reasons, MSA should not be

exenpt from 1994 real estate tax.

Dat e Alan |. Marcus,
Adm ni strative Law Judge
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